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1. PREAMBLE

While it is ultimately the responsibility of individuals, business and other bodies to comply
with the law, Authorised Officers are empowered to address unlawful activity by enforcing
and administering certain laws, to protect individuals, property and the community as a
whole.

Unlawful activity may come to Council’'s attention in various ways, for example, from public
complaints, South Australia Police, or by Authorised Officers themselves. Not all non-
compliance and unlawful activity warrants actioning by Council. Council must determine its
response to non-compliance and/or an unlawful activity and in doing so will consider a
range of factors as a matter of law, public policy and proper public administration.

Council adopts a broad definition of “enforcement”, which includes informal measures
such as the provision of advice and assisting customers in achieving Compliance as well as
formal Enforcement action such as the issue or orders, nofices or expiations, civil litigation and/
or Prosecutions. This approach is infended to encourage higher levels of voluntary
compliance with legal requirements by individuals, businesses and other bodies.

2. PURPOSE

The purpose of this policy is to establish a framework which guides Council in compliance,
enforcement and prosecution responses and actions with respect to matters of legislatfive
and regulatory non-compliance and unlawful activity. The framework encourages
consistency and promotes actions which are proportionate to the non-compliance,
alleged offence or unlawful activity in each case. This policy also assists in informing the
public that fransparency and procedural fairness principles are applied in every
compliance and enforcement action.

3. SCOPE

This Policy applies to all Authorised Officers undertaking enforcement action on behalf of
the District Council of Robe.

4. DEFINITIONS

e Compliance means adhering to and demonstrating adherence to Acts, by-laws,
regulations or similar.

e Council means the elected body of the District Council of Robe.

e Complainant means the individual or organisation who makes the original
complaint or first brings the issue to the attention of the District Council of Robe.

e Authorised Officer means employees and contractors of Council who are
authorised to take enforcement actions under one or more Acts administered by
Council under Chapter 12 Part 3 of the Local Government Act 1999.

e Direction means a written direction or requirement, such as an order or nofice,
requiring specific action to be taken to require Compliance.

e Prosecution means a process of instituting legal proceedings to prosecute an
offender for alleged unlawful activity and is a form of Enforcement. A successful
prosecution can result in a criminal conviction, fines, and/or terms of imprisonment
being imposed on the offender

e Unlawful activity means any activity that is:

o Confrary to a legislative provision regarding that activity;

o undertaken without the required permit or license or other consent;

o confrary to the terms or conditions of a permit or license or other consent;
and

o confrary to the terms of an Order or Council direction.



5.

POLICY STATEMENT

5.1 Principles of Good Enforcement

51.1

Council will adopt an education, encouragement and enforcement
approach where appropriate to secure legislative compliance. It is
recognised that prevention of behaviours to avoid an unlawful activity
of legislation is optimal; therefore, education is a critical component in
our roles.

Enforcement issues are unique and require careful consideration to
ensure that the right balance of education, encouragement and
enforcement is achieved.

Enforcement actions are taken within the context of both a legal and
policy framework. Authorised Officers will carry out their enforcement
related work with due regard to the following principles of
proportionality, consistency, transparency and customer experience.

5.2 Proportionality

5.2

A proportionate response means that Council's response and any
action will be scaled and determined by having regard fto the
seriousness of the suspected unlawful Activity and a measured
response will be applied.

The following criteria will be considered by Council, (including
Authorised Officers) in determining the preferred course of response
and/or action:

whether there are serious safety risks or concerns;

where actual or potential hazards are controlled;

the seriousness and nature of the suspected unlawful Activity;

the relevant legislation, including the powers of Council;

the willingness of the individual or entity to cooperate with any

enquiries or investigation;

e the cost to the Council in pursuing the suspected unlawful
Activity;

e the benefit to the community; and

e any other factor that may be relevant (e.g. if Council has

already taken another action in relation to the matter).

5.3 Consistency

Council will endeavour to take a similar approach in comparable matters to
ensure consistent responses and outcomes. Decisions regarding Enforcement
require the use of professional judgement and discrefion to assess varying
circumstances. To assist with this, Council will ensure fair, equitable and non-
discriminatory treatment.



5.4 Transparency and clarity

When formal or informal enforcement action is taken, all official written
documentation issued by Council or an Authorised Officer will:

e include sufficient information to clearly explain the nature of the non-
compliance, the action required to achieve compliance, the timeframe for
doing so, and any potential consequences of failing fo comply;

e identify the relevant section(s) of the applicable Act, regulation or by-law;
and

e clearly distinguish between mandatory legal requirements and
recommendations of good practice.

Council will be open and transparent in the manner in which it undertakes
enforcement activities and administers the laws within its jurisdiction.

Council will communicate in plain language wherever practicable, explaining
why enforcement action is necessary and outlining the options available to
achieve compliance. Where required by law and otherwise where practicable,
Council will provide notice of its infention to commence formal enforcement
action before doing so. Information about available review or appeal rights will
be provided in accordance with the relevant legislative or policy framework.
Where appropriate, complainants will also be advised of the action taken and
the reasons for that action.

5.5 Cost Recovery

Council may incur significant costs (legal and/or otherwise) when Enforcement
action is taken. In the interest of reducing the financial burden of pursuing
Enforcement matters, where possible, the Council will seek to recover those costs
incurred in attempting to rectify the breach.

6. ENFORECEMENT RESPONSES

Council administers and enforces a broad range of legislation. Before determining the
appropriate enforcement response, Council will assess each matter on its individual merits
to determine whether investigation or enforcement action is warranted. Where
enforcement action is appropriate, Council will seek fo achieve compliance using the
response that is proportionate to the nature and seriousness of the non-compliance,
having regard to the principles set out in Section 5.

The kinds of responses (listed in the general order of preference) are:

e Education: No Informal or Formal Action; however, Council wil encourage
compliance with the relevant legislation through education of rights and
responsibilities.

e Encouragement to Voluntary Comply: No Informal or Formal Action; however,
Council will listen, respond and provide information and opportunities for
stakeholders to ask questions and discuss issues of concern, as well as giving parties
an opportunity to voluntarily comply, without need for Enforcement action.

e Enforcement: Enforcement options (which are dependent on the applicable
legislation) can include: no action, informal action (e.g. education), Directions,
expiations, civil enforcement, and/or prosecution. Each enforcement action (and
the situations in which they may be pursued) are outlined below in Section 6.5.



Council will seek voluntary compliance wherever reasonably practicable before
commencing formal enforcement action.

The following factors are to be ignored when choosing an enforcement strategy:

e any element of discrimination or bias against the person such as ethnicity,
nationality, political association, religion, gender, sexuality or beliefs; and

e possible political advantage or disadvantage to a government, person holding (or
a candidate for) public office, or any political group or party.

Where a personal association or relationship with the alleged offender or any other person
involved exists:

e an alternative person will make decisions where possible; and
e the facts about any conflict/relationship will be recorded in accordance with
Council’s Records Management protocols.

6.1 Initial Assessment - Should Council investigate the matter?

Before determining the appropriate enforcement response, Council will undertake an
initial assessment of the available information and exercise professional judgement in
determining whether further investigation or enforcement action is warranted.

In making this assessment, Council may consider, where relevant:

e Whether the matter falls within Council's legislative powers and jurisdiction.

¢ Whether sufficient information is available to identify a potential breach or support
further investigation.

e Whether another agency or authority is better placed to investigate or manage
the matter.

e Whether the alleged Non-Compliance presents an actual or potential risk to public
health, safety, property or the environment.

e Whetherthe alleged Non-Compliance appears to be ongoing or has already been
rectified.

e Whether it is reasonable and in the public interest for Council to investigate the
matter.

6.2 Enforcement Response - If so, what is the most appropriate response?

Where Council determines that investigation or enforcement action is appropriate,
Authorised Officers will exercise professional judgement and discretion in determining the
most appropriate enforcement response. In addition to the proportionality principles
outlined in Section 5.2, officers may have regard to the following factors, where relevant:

e The nature, seriousness and circumstances of the Non-Compliance or unlawful
Activity.

e The actual or potential risk posed to public health, safety, property or the
environment.

e The extent of any actual or potential harm, nuisance or adverse impact on the
community.

¢ Whether the Non-Compliance appears to be deliberate, reckless, negligent or
inadvertent.

e Whether the individual or entity has demonstrated a wilingness to achieve
Compliance or rectify the breach.

e The compliance history of the individual or entity, including any previous warnings,
advice or enforcement action.



Whether the breach is ongoing, recurring or has been rectified.

The availability and likely effectiveness of informal measures to achieve
Compliance.

Any statutory requirements, evidentiary considerations or legislative timeframes
relevant to the matter.

Any otherrelevant circumstances that would make informal or formal enforcement
action more appropriate.

6.3 No Action

It is open for Council to take no action in relation to suspected Non-Compliance
or unlawful Activity, on a number of grounds. For example, it may be appropriate
to take no action where:

¢ The complaint is frivolous, vexatious or trivial in nature.

¢ The individual or entity who may have breached a law has rectified the
breach (or has committed to doing so).

e The alleged breach is outside of Council’s jurisdiction or there is another
(potentially more appropriate) jurisdiction to manage the breach.

e Taking action may prejudice other more significant investigations.

e Having regard to the principles of proportionality and consistency,
Council has determined that the breach is of such a nature that action
would be an unreasonable use of Council resources.

A determination to take no action is itself a deliberate decision of the Council
which occurs after full consideration of the matter.

6.4 Informal Action
Informal action to achieve Compliance may include:

e Issuing an individual or entity who may have breached a law with @
verbal or written warning.
e Verbal or written warnings that may include requests for remedial action.

The circumstances in which informal action may be appropriate include situations
where:

e The Non-Compliance or unlawful Activity is not serious enough to warrant
formal action.

¢ The past history of the individual or entity who has committed the breach
reasonably suggests that informal action will achieve compliance.

e Council's confidence in the individual or entity is high.

e The consequences of Non-compliance will not pose a significant risk of
harm or nuisance to other persons or property.

e Informal action may be considered more effective than a formal
approach.

6.5 Formal Action

Council may choose to take formal action in certain circumstances. When
considering whether to commence formal action in relation to Enforcement,
Council will use professional judgement and discretion to assess the suspected
unlawful Activity or Non-Compliance, including the reasonableness of the actions
required by Council, and the timeframe to comply. Examples of formal action
include:



6.5.1 Directions to Address Non-Compliance

Depending on the nature of the breach and the legislation relevant to the
breach, Directions may be issued by Council itself, or by a relevant court of
competent jurisdiction (which may occur following an appropriate
application by the Council). Directions to address matters of Non-
Compliance will only be used, or sought from a court, where:

e An order is required to prevent further unlawful Activities or Non-
Compliance.

¢ The Non-Compliance is of such a serious nature so as to warrant
immediate action.

¢ The Non-Compliance has resulted in a threat to life or an

immediate threat to public health or safety.

Informal action has failed to achieve Compliance.

A decision for Council to seek a Direction through a court will only be made
with the prior written consent of the Chief Executive Officer or their
delegate, having completed an assessment of the matter and after
considering the options available.

Directions will be recorded in accordance with the relevant legislation.
Directions will also be confirmed in writing within any timeframe prescribed
by the relevant legislation.

If permitted by the relevant legislation, an individual or entity receiving
a Direction may have a right of appeal. If a Direction is served for which
an appeal is possible, Council will endeavour to advise the recipient in
writing of the right of appeal and the relevant legal provisions at the time of
serving the Direction.

Failure to comply with a Direction may result in further Enforcement action.
6.5.2 Expiation Notices

An expiation notice alleges that an individual or entity has committed an
offence, and sets out an expiation fee, which can be paid to expiate the
offence, rather than Council commencing Prosecution. Expiation nofices
may be issued by Council for:

e Parking Offences under the Road Traffic Act 1961, Australian
Road Rules and the Private Parking Areas Act 1986.

¢ Dog management offences pursuant to the Dog and Cat
Management Act 1995.

o Development related offences pursuant to the Planning,
Development and Infrastructure Act 2016.

¢ Burning in the Township offences pursuant to the Environment
Protection (Air Quality) Policy 2016.

e Food safety offences under the Food Act 2001.

e Public realm use and management offences under the Local
Government Act 1999.

e Public health offences under the South Australian Public Health
Act 2011.

¢ Supported residential facility management offences under the
Supported Residential Facilities Act 1992.

o Offences against Council’s By-Laws.



Council may choose to issue an expiation notice under the abovementioned
legislation where it assesses that the relevant legislative criteria or
requirements have not been met.

6.5.3 Civil Enforcement Penalties — Development Compliance

A range of civil enforcement penalties are contained within the Planning,
Development and Infrastructure Act 2016 and allow a targeted, pragmatic
and efficient way to address development compliance matters commonly
faced by Council.

This includes situations involving a breach of the Planning, Development and
Infrastructure Act 2016 which prove serious enough tfo warrant some form of
statutory compliance action, over and above a formal warning, but not
serious enough to warrant the full force of Prosecution or civil enforcement
proceedings.

A civil penalty may be recovered in one of two ways, either by
negotiation with the alleged offender, or by application to the
Environment, Resources and Development Court.

Council may consider the use of all enforcement tools available under
the Planning, Development and Infrastructure Act 2016. Additionally,
Council has obtained authorisation from the State Planning Commission fo
use certain enforcement tools under sections 225(17)(b) and 230(14)(b) of
the Planning Development and Infrastructure Act 2016. These additional
avenues for civil enforcement will form part of the Council's Enforcement
options, so long as that authorisation remains current.

It is a condition of Council's authorisation that it must, to the best of its
ability, make use of the enforcement tools available under the relevant
sections in a consistent manner that is proportionate to the alleged offence
or breach of the Act.

6.5.4 Prosecution

Council may choose to initiate Prosecution where it is deemed appropriate,
for example where:

e The unlawful Activity or Non-Compliance is of a serious nature.

e The consequences of the unlawful Activity or Non-Compliance
cannofreasonably be rectified orreversed, including where it has
caused significant or irreversible harm.

e A person who receives an expiation notice does not expiate the
offence by payment or otherwise elects fo instead be
prosecuted.

e Prosecution is in the public interest.

In considering whether prosecution is in the public interest, the following
factors may be considered:

e The prevalence of the alleged offence and the need for
deterrence, both personal and general.

o Whether the individual or entity has committed a similar offence
in the past.



e Whether the individual or entity has shown remorse or confrifion.

o Whether the alleged offence was premeditated.

¢ The effect on the physical or mental health of relevant individuals
(including witnesses).

e The availability, competence and credibility of witnesses and
their likely impression on the court.

e The admissibility of any alleged confession or other evidence.

e Any defences available to the individual or entity.

e The need to maintain confidence in Council as a prosecuting
authority.

Council may choose not to commence Prosecutfion proceedings where
there is no reasonable prospect of securing a finding of guilt against the
alleged offender.

The likely length and expense of a frial is a relevant (but not decisive)
consideration when determining whether to commence Prosecution.
Similarly, the implications and financial burden on an individual or entity will
not be a decisive consideration when determining whether to proceed with
a Prosecution.

6.5.5 Default Action Completed by Council

Failure to comply with formal Directions or Orders may result in Council undertaking the
required works by default, subject to the following provisions:

Where action in default is legally permitted by the applicable legislation and
the necessary work has not been carried out in the time allowed without good
reason, Council may elect to undertake the work.

Before commencing default works, Council will evaluate whether there
remains a realistic prospect that the responsible person will complete the
work within a reasonable timeframe.

The final decision to carry out action in default will be made by the Chief
Executive Officer or their authorised delegate.

Where work in default is undertaken, Council will actively seek to recover
all incurred costs over a fair period using all statutory means available, in
accordance with Section 5.5.

Council may sfill choose to issue an Expiation Notice or launch a
Prosecution in addition to taking default action, particularly if there is
evidence of obsfruction, false information, or heightened risk caused by the
recipient’s delay.

6.6 Complex Situations

At times, Council may be involved in a matter or dispute which involves more
than one suspected unlawful Activity, and/or more than one relevant party, or
some other delicate or complicating factor.

In such cases, it may not be appropriate for Council fo pursue a single opfion
for Enforcement action, but rather a blended approach, encompassing more
than one Enforcement avenue.

In these situations, the usual hierarchy of preferred options may need to be
selectively applied as deemed most appropriate by Council.



Council will have regard to the principles listed in Section 5 in exercising its
discretion to act in such complex situations and will always act within the
bounds of the relevant legislation.

7. FURTHER INFORMATION

This policy will be available forinspection at the Council offices listed below during ordinary
business hours and available to be downloaded, free of charge, from Council’'s internet
site: www.robe.sa.gov.au

Royal Circus, Robe SA 5276

Copies will be provided to interested parties upon request. Email council@robe.sa.gov.au

Any grievances in relation to this policy or its application should be forwarded in writing
addressed to the Chief Executive Officer of Council.

8. POLICY REVIEW

This policy may be amended at any time and must be reviewed at least every four years
since its adoption (or latest amendment).
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